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STATEMENT OF THE CASE
Nature of the Case
Jose Esteban Brunet appeals from the district court's orders relinquishing
jurisdiction and denying his oral l.C.R. 35 motion for reduction of sentence.
Brunet also challenges the Idaho Supreme Court's order denying his motion to
augment the appellate record.

Statement of Facts and Course of Proceedings
Brunet was drinking, smoking marijuana, and under the influence of
prescription muscle relaxers in the company of the victim and victim's girlfriend.
(PSI, pp.2-3.)

When he found himself momentarily alone, Brunet stole two

checks from the victim's checkbook. (PSI, pp.2-3, 18.) Brunet gave one of the
checks to his then-girlfriend and the other to another individual. (PSI, pp.16-19,
23-24.) Both checks were forged for $300 and cashed at a Boise Money Tree
store. (PSI, pp.18, 22-29.) After an investigation, Brunet confessed to stealing
the checks and participating in the subsequent forgery. (R., pp.22-26.)
The state charged Brunet with grand theft and forgery.

(R., pp.48-49.)

Pursuant to a plea agreement, Brunet pied guilty to grand theft and the state
dismissed the forgery charge.

(R., pp.77-83.)

The district court imposed a

unified five-year sentence with two years fixed, but suspended the sentence and
placed Brunet on probation for five years. (Id.)
Less than three months after he was sentenced and placed on probation,
Brunet was cited for petit theft. (R., pp.97-98; PSI, p.90.) Brunet admitted to
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violating his probation by committing petit theft, failing to notify his probation
officer about the incident, and being removed from the Lighthouse mission to due
to various violations of house rules. (R., pp.97-99, 11 O; 5/13/11 Tr., p.1, L.14 p. 7, L.16.) The state agreed to dismiss probation violation allegations that Brunet
also failed to obtain permission from his supervising officer before changing his
residence, and that he absconded from probation supervision.

(R., pp.97-98,

110; 5/13/11 Tr., p.1, Ls.13-16.) The district court revoked Brunet's probation,
imposed his sentence, but retained jurisdiction. (R., pp.110-114.)
Brunet performed poorly during his rider, and the IDOC recommended that
the district court relinquish jurisdiction.

(PSI, pp.97-100.)

The district court

relinquished jurisdiction, and imposed Brunet's original sentence. (R., pp.117119.) The court also denied Brunet's oral l.C.R. 35 motion to reduce his fixed
time and allow him to serve his sentence in the Ada County Jail. (12/23/11 Tr.,
p.11, L.18-p.12. L.8; p.19, Ls.6-14.) Brunet timely appealed. (R., pp.120-123.)
After the settling of the appellate record and after Brunet requested and
was granted one extension of time to file his Appellant's brief (5/31/12 Order
Granting Motion for Extension), Brunet made a motion to suspend the briefing
schedule and augment the appellate record with as-yet-unprepared transcripts of
his change of plea and sentencing hearings associated with his underlying grand
theft conviction.

(7/3/12 Motion.)

The state objected to the motion (7/10/12

Objection), and the Idaho Supreme Court then denied the motion (7/13/12
Order).
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ISSUES
Brunet states the issues on appeal as:
1.

Did the Idaho Supreme Court deny Mr. Brunet due process
and equal protection when it denied his Motion to Augment
with the requested transcripts?

2.

Did the district court abuse its discretion when it relinquished
jurisdiction?

3.

Did the district court abuse its discretion when it denied Mr.
Brunet's oral l.C.R. 35 motion requesting leniency?

(Appellant's brief, p.3)
The state rephrases the issues on appeal as:
1.

Has Brunet failed to establish that the Idaho Supreme Court violated his
constitutional rights by denying his motion to augment the appellate
record?

2.

Has Brunet failed to show the district court abused its sentencing
discretion by relinquishing jurisdiction or denying his oral l.C.R. 35
motion?
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ARGUMENT
I.
If This Case Is Assigned To The Idaho Court Of Appeals, That Court Lacks The
Authority To Review The Idaho Supreme Court's Decision To Deny Brunet's
Motion To Augment The Record

A.

Introduction
Brunet contends that by denying his motion to augment the appellate

record with as-yet-unprepared transcripts of the change of plea and sentencing
hearings from his underlying conviction for grand theft, the Idaho Supreme Court
violated his constitutional rights to due process and equal protection and has
effectively denied him effective assistance of counsel on appeal.
brief, pp.4-16.)

(Appellant's

Should this case be assigned to the Idaho Court of Appeals,

however, that Court lacks the authority to review the Idaho Supreme Court's
decision to deny Brunet's motion.

Further, even if the Idaho Supreme Court's

denial of Brunet's motion is reviewed on appeal, Brunet has failed to establish a
violation of his constitutional rights.

B.

The Idaho Court Of Appeals, Should It Be Assigned This Case, Lacks The
Authority To Review The Idaho Supreme Court's Decision
Recently, the Idaho Court of Appeals "disclaim[ed] any authority to review,

and, in effect, reverse an Idaho Supreme Court decision made on a motion made
prior to assignment of the case to [the Idaho Court of Appeals] on the ground that
the Supreme Court decision was contrary to the state or federal constitutions or
other law." State v. Morgan, 2012 WL 2782599 * 2 (Ct. App. 2012), petition for
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review pending.

Such an undertaking, the Court explained, "would be

tantamount to the Court of Appeals entertaining an 'appeal' from an Idaho
Supreme Court decision and is plainly beyond the purview of this Court."

!st

However, the Idaho Court of Appeals did leave open the possibility of
review of such motions in some circumstances.

!st Such circumstances may

occur, the Court indicated, where "the completed briefs have refined, clarified, or
expanded issues on appeal in such a way as to demonstrate the need for
additional records or transcripts, or where new evidence is presented to support
a renewed motion."

!st

In the present case, however, the briefing has not demonstrated the need
for additional transcripts in the appellate record, and Brunet has not provided
new evidence to support any renewed motion.

Brunet's argument in his

Appellant's brief as to why the record should be augmented with the transcripts of
the change of plea and sentencing hearings from his underlying grand theft
conviction constitute the same arguments he presented to the Idaho Supreme
Court in his motion - that the district court may have relied on statements or
evidence from those hearings in making its subsequent sentencing decisions.
(7/3/12 Motion; Appellant's brief, pp.4-16.) Because the Idaho Court of Appeals
lacks the authority to review, and in effect, reverse a decision of the Idaho
Supreme Court, and because Brunet has failed to provide any new evidence or
clarification in his Appellant's brief that would permit the Idaho Court of Appeals
to do so, the Idaho Court of Appeals must decline, if it assigned this case, to
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review the Idaho Supreme Court's denial of Brunet's motion to augment the
record.

C.

Even If The Merits Of Brunet's Argument Are Reviewed On Appeal, Brunet
Has Failed To Show The Idaho Supreme Court Violated His Constitutional
Rights
To the extent this Court considers the merits of Brunet's constitutional

claims, all of his arguments fail. As in Morgan, Brunet argues that he is entitled
to the additional transcripts because, he claims, the failure to provide them is a
violation of his constitutional rights to due process, equal protection, and the
effective assistance of appellate counsel.

(Appellant's brief, pp.4-16.)

All of

Brunet's arguments lack merit.
"A defendant in a criminal case only has a due process right to a record on
appeal that is sufficient for adequate appellate review of the errors alleged
regarding the proceedings below." Morgan at *2 (citing cases, internal quotations
omitted). To demonstrate that the record is not sufficient, the defendant must
show that any omissions from the record prejudiced his ability to pursue the
appeal.

State v. Polson, 92 Idaho 615, 620-21, 448 P.2d 229, 234-35 (1968)

(distinguishing Martinez v. State, 92 Idaho 148, 438 P.2d 893 (1968)); see also
United States v. Smith, 292 F.3d 90, 97 (1st Cir. 2002). To show prejudice Brunet
"must present something more than gross speculation that the transcripts were
requisite to a fair appeal."

Scott v. Elo, 302 F.3d 598, 605 (6th Cir. 2002).

Brunet has failed to carry this burden.
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On appeal, Brunet only challenges the district court's decisions to
relinquish jurisdiction and deny his oral l.C.R. 35 motion.

(See generally,

Appellant's brief.) The transcript of the proceeding related to those decisions is
included in the record on appeal, as is the transcript from the proceeding where
the district court revoked Brunet's probation and retained jurisdiction. (5/20/11
Tr.; 12/23/11 Tr.) Further, information cited by the district court in reaching its
decisions at issue in this case, including Brunet's criminal history and his
performance on his rider, is also contained in the record. (PSI, pp.3-6, 96-104.)
Brunet nevertheless contends this available information is inadequate for
appellate review of his claims, and that the absence of his requested transcripts
"will render his appeal meaningless," because, he argues, when relinquishing
jurisdiction, a district court "may rely upon the information it already knows from
presiding over the prior hearings," and that this reliance may only be evaluated
through his requested transcripts.

(Appellant's brief, pp.10-11, 14.)

This

argument however, relies on mere gross speculation that the district court "may"
have considered information that was both presented at these hearings, but
absent from the existing appellate record.

If Brunet thought that there was

specific information critical to the district court's decision in the transcripts he now
seeks, he should have presented that information to the court at the rider review
hearing.
The state recognizes that in State v. Hanington, 148 Idaho 26, 28, 218
P.3d 5, 7 (Ct. App. 2009), the Idaho Court of Appeals stated that, in reviewing a
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sentence that is ordered into execution following a period of probation, the Court
"will examine the entire record encompassing events before and after the original
judgment" and review is based "upon the facts existing when the sentence was
imposed as well as events occurring between the original sentencing and the
revocation of probation."

However, this language from Hanington does not

require augmentation with transcripts of all hearings from sentencing to the final
revocation or rider review hearing.

As explained in Morgan, such an

interpretation of Hanington is too broad. Morgan at *3. The Court of Appeals
clarified that although it "will not arbitrarily confine [itself] to only those facts which
arise after sentencing to the time of the revocation of probation ... that does not
mean that a// proceedings in the trial court up to and including sentencing are
germane."

kl

(emphasis original).

Rather, "[t]he focus of the inquiry is the

conduct underlying the trial court's decision to revoke probation."

kl

Accordingly, the Court "will consider the elements of the record before the trial
court relevant to the revocation of probation issues which are properly made part
of the record on appeal."

kl

Because all relevant information to the district

court's decision to relinquish jurisdiction and to deny Brunet's l.C.R. 35 motion is
already included in the record on appeal, Brunet has failed to show any due
process violation resulting from the Supreme Court's orders denying his requests
for augmentation.
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Brunet's equal protection argument also lacks merit. The Court in Morgan
rejected the argument that equal protection mandates augmentation of all
transcripts the appellant desires, stating:
Morgan was not denied the transcripts because of indigency.
Morgan was afforded the opportunity to designate not only the
standard clerk's record, but also additional records necessary for
inclusion in the clerk's record on appeal. He had time to review the
record and make any objections, corrections, additions, or deletions
prior to settling of the record, pursuant to I.AR. 29(a). Morgan's
failure to fully and timely utilize the Idaho Appellate Rules, and his
failure to demonstrate the need for the transcripts in his motion to
augment the record, precluded him from including the first
probation violation hearing transcripts, not his indigency. Morgan's
motion to augment failed to make a showing that any appellant,
indigent or otherwise, would be entitled to the record as requested.
Morgan at *4. Brunet's equal protection claim fails for the same reasons.
Finally, the Court in Morgan also rejected the assertion that the denial of a
motion to augment the record on appeal results in the deprivation of the effective
assistance of counsel.

Morgan at *4.

Brunet, like Morgan, "has failed to

demonstrate how effective assistance of counsel is not possible without the
requested transcripts."

kl

All of Brunet's claims relating to the denial of his motions to augment the
record fail.
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11.
Brunet Has Failed To Show The District Court Abused Its Sentencing Discretion

A.

Introduction
Brunet next asserts that the district court abused its discretion when it

relinquished jurisdiction and executed Brunet's original sentence.

(Appellant's

brief, pp.17-18.) However, because Brunet has failed to establish an abuse of
discretion, this Court must affirm the district court's sentencing determination.

B. ·

Standard Of Review
"Sentencing decisions are reviewed for an abuse of discretion." State v.

Moore, 131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland,
125 Idaho 499, 873 P.2d 144 (1994)).

C.

The District Court Acted Well Within Its Sentencing Discretion In
Relinquishing Jurisdiction
The decision to relinquish jurisdiction is a matter within the sound

discretion of the trial court and will not be overturned on appeal absent an abuse
of that discretion. See State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981);
State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). A
court's decision to relinquish jurisdiction will not be deemed an abuse of
discretion if the trial court has sufficient information to determine that a
suspended sentence and probation would be inappropriate under l.C. § 19-2521.
State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583, 584 (Ct. App. 1984).
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In this case, in relinquishing jurisdiction, the district court properly
considered Brunet's significant criminal history, his previous failure on community
supervision, his poor performance in the IDOC's therapeutic community during
the period of retained jurisdiction, as well as mitigating factors relating to Brunet's
difficult childhood. (12/23/11 Tr., p.16, L.14 - p.20, L.23.)
While only 23 years old at the time of the district court's decision to
relinquish jurisdiction, Brunet already had a significant criminal history and had
already proven himself to be a danger to the community. (PSI, pp.1-6.)

As a

juvenile in Florida in 2006, Brunet was charged with aggravated battery with a
deadly weapon, burglary of a conveyance, grand theft of a motor vehicle,
larceny, and trespassing. (PSI, p.3.) Between 2006 and 2008 Brunet obtained
misdemeanor convictions in Florida and Washington for petit theft, carrying a
concealed weapon, driving on a suspended license, and possession of drug
paraphernalia.

(PSI, p.4.) Upon his arrival to Idaho, Brunet's criminal activity

accelerated.

In 2010 alone,

misdemeanors -

Brunet was charged with

at least eight

including theft by deception, possession of a controlled

substance, theft by false promises, petit theft, and assault or battery upon certain
personnel - that ultimately resulted in convictions. (R., pp.5-6.)
This criminal activity eventually culminated in Brunet's conviction for grand
theft, for which the district court suspended Brunet's sentence and granted him
the opportunity of probation to rehabilitate himself.
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(R., pp.77-83.)

However,

less than three months into his probation, Brunet committed a new petit theft.
(R., pp.97-99; PSI, p.90.)

After the district court revoked Brunet's probation but retained jurisdiction,
Brunet was given another opportunity to demonstrate his amenability to
rehabilitation, this time within the therapeutic community of the retained
jurisdiction program. (R., pp.110-114; PSI, pp.97-104.) Brunet, however, did not
complete any of the assigned programming during his rider, and received
numerous warnings for various violations of prison rules. (PSI, pp.97-104.) The
overarching theme of Brunet's participation in the retained jurisdiction program
was his negative attitude, his "continued criminal thinking and behavior," and his
manipulation of and aggression towards other participants in the program. (See
PSI, pp.97-104.)

The IDOC recommended that the district court relinquish

jurisdiction. (PSI, p.100.)
Recognizing Brunet's failures on probation and within the retained
jurisdiction program, the district court relinquished jurisdiction, imposed the
original sentence, and encouraged Brunet to pursue programming options
available in prison. (12/23/11 Tr., p.17, L.2 - p.20, L.17.) By this time, Brunet
had already served 345 days of his two-year fixed sentence. (R., p.118.)
The district court considered all of the relevant information and reasonably
determined that Brunet was not an appropriate candidate fot community
supervision.

Given any reasonable view of the facts, Brunet has failed to

establish that the district court abused its discretion by relinquishing jurisdiction.
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D.

The District Court Acted Well Within Its Sentencing Discretion In Denying
Brunet's Oral l.C.R. 35 Motion
If a sentence is within applicable statutory limits, a motion for reduction of

sentence under Rule 35 is a plea for leniency, and this Court reviews the denial
of the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203,
159 P.3d 838, 840 (2007). To prevail on appeal, Brunet must "show that the
sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion."

kl

Brunet did not provide any new information in support of his oral l.C.R. 35
motion. Instead, he simply asked the court to reduce his fixed time and allow him
to serve his sentence in the Ada County Jail instead of in prison. (12/23/11 Tr.,
p.11, L.8 - p.12, L.8.) Brunet claimed he was interested in the Ada County Jail's
"ABC class." (Id.) The district court denied the motion, stating:
I'm going to decline your invitation [of] your counsel to put
you in jail, because if I did that, there would be an expectation that
at some shorter period of time you would be put back on the street,
and I can't have any confidence that you are going to do the lesser
programming that would be made available to you in the jail than
the programming, really, that you needed that you turned your head
against at the institution.
(12/23/11 Tr., p.19, Ls.6-14.)
In light of Brunet's continued failure to demonstrate his amenability to
rehabilitation, the district court's denial of Brunet's oral l.C.R. 35 motion and
refusal to reward Brunet with a shorter sentence and easier path to community
supervision was entirely reasonable. As the court explained in relinquishing its
jurisdiction, it would now be up to Brunet to convince the Department of
13

Correction when and if community supervision was appropriate. (Tr., p.20, Ls.717.) Brunet has failed to establish an abuse of discretion.

CONCLUSION
The state respectfully requests that this Court affirm Brunet's sentences
and the district court's order denying his l.C.R. 35 motion.
DATED this 7th day of November 2012.

MARK W. OLSON
Deputy Attorney General
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I HISEBY CERTIFY that I have this 7th day of November 2012, served a
true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
SHAWN F. WILKERSON
STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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